S LVERADO NEVADA | NC

| BLA 99-23 t hrough 99- 31 Deci ded June 22, 2000

Appeal of nine decisions by the Nevada Sate fice, Bureau of Land
Managenent, rejecting color-of-title applicati ons N-58145 t hrough N 58153.

Affirned in part, set aside in part and renanded.

1.

Admini strative Appeal s--Admnistrative Practi ce--
Admini strative Procedure: Administrative Record--
Appeal s: General |y

Lpon recei pt of an appeal, BLMis required to
forward to the Board the conpl ete, original

admni strative record, including all original
docunentation. A decision may be set aside and
renanded when the record does not al | ow revi ew of

t he basi s upon whi ch the deci sion was nade or the
docunent ati on does not support the factual findings
pl aced at issue by the appeal .

Admnistrati ve Procedure: Admnistrati ve Record--
Admnistrati ve Procedure: Judicial Review-Board of
Land Appeal s--Judicial Review

Subject to Secretarial review a decision by the
Interior Board of Land Appeals is final for the
Departnment. |f the Board's decision is appeal ed to
Federal court, the Board nust be able to certify
that the record it submts to the court is the
conpl ete record that it reviewed and upon which its
deci si on was based.

Qlor or Aaimof Title: Generally--Evi dence:
Burden of Proof

Wien BLM has not notified a Golor of Title Act
applicant to provide an abstract of title or other
docunentation to establish color of title, the
appl i cant cannot be found to have failed to bear
its burden of proof and the application can be
denied only if, as a natter of law a specific
deficiency precl udes the applicant fromaqualifying.
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4, Administrative Authority: Generally--Qourts

Judgnents within the powers vested in courts by the
Judiciary Article of the Gonstitution nay not
lawful | y be revised, overturned or refused faith
and credit by another departnent of governnent.

5. @Glor or daimof Title: God Faith

Wile a Glor of Title Act applicant nust have
acquired its interest inthe land in good faith,
and thus wthout know edge that title to the | and
properly resides in the Lhited Sates, know edge
that the title is uncertain because it is in
litigation is neither know edge that title bel ongs
tothe Lhited Sates nor a basis to find that it
was unreasonabl e for a party to believe it held
title.

6. Qlor or AQaimof Title: Generally

An applicant under the Glor of Title Act can
recei ve only a naxi numof 160 acres based upon a
single claimof color of title. Wen an
applicationis for nore than 160 acres, the Act
aut hori zes the Departnent to select the land to be
pat ent ed.

APPEARANCES Janes R Arnold, Esq., San Francisco, Galifornia, for

S lverado Nevada, Inc.; denentine Berger, Esq., dfice of the Regi onal
Solicitor, Sacranento, Galifornia, for the Bureau of Land Managenent; Karen
Budd- Fal en, Esqg., Cheyenne, Womng, for the Intervenor, Lake at Las \Vegas
Joint Venture.

(PN ON BY ADM N STRATI VE JUDGE | RWN

S lverado Nevada, Inc. (Slverado), has appeal ed ni ne deci si ons dat ed
August 26, 1998, issued by WlliamK Sowers, Lands TeamLead, Nevada
Sate Gfice, Bureau of Land Managenent (BLMN), each rejecting an
application Slverado filed in Decenber 1993 under the Golor of Title Act
(CTA), 43 USC '' 1068, 1068a-1068b (1994). As anmended, the nine
appl i cations concern approxi nately 1,200 acres in secs. 26-27 and 34-35, T.
21 S, R 63 E, Munt Dablo Mridian, dark Gounty, Nevada. The
decisions are identical except for the description of the | and sought by
each application. 1/

1/ Slverado originally filed 11 applications, N 58145 through N 58155,
but by letter dated Jan. 27, 1994, wthdrew applications N-58154 and N
58155 in their entirety and w thdrew sone of the lands requested in

appl i cati ons N 58145, N 58146, and N 58151. A though BLM acknow edged t he
changes by letter dated February 15, 1994, and said its records had been
changed accordingly, BLMs deci sions concerni ng N-58146 and N 58151 do not
reflect the changes in description or acreage stated in Slverado' s Jan.
27, 1994, letter, and its decision concerning N-58145 does not reflect the
changed acr eage.
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V¢ denied Slverado' s petition for a stay of the decisions by Qder
dated Novenber 3, 1998. By Qder dated April 6, 1999, we granted Lake at
Las Vegas Joint Venture's (LLV s) request to intervene, because a portion
of the land at issue is the subject of a proposed | and exchange between LLV
and BLM and granted requests by BLMand LLV to afford the appeal expedited
consideration. Wthits Satenent of Reasons (SR filed My 14, 1999,
Slverado filed a petition requesting the Board to refer the case for a
hearing under 43 CF. R ' 4.415. For reasons discussed bel ow that
petition wll be denied and BLMs decisions wll be affirned in part and in
other respects set aside and renanded. 2/

Background to the Appeal s

S lverado clains color of title as successor-in-interest to
Minganese, Inc. 3/ Mnganese acquired its interest by a My 13, 1955,
qui tclaimdeed fromthe Reconstruction H nance Gorporation (RFQ and the
Lhited Sates of Anerica "both acting by and through the Administrator of
General Services." (SR Exh. 1 at 1.) The deed states in relevant part
that it quitclains "all of the Gantor's interest in and to the fol |l ow ng
described premses situate in the Las Vegas Manganese Mning O strict in
the Gounty of Qark, Sate of Nevada, consisting of thirteen (13) patented
mning claing and thirty-two (32) located clai ns known and descri bed as
follows * * *." |d. The description lists both the patented cl ai ns and
the "unpatented clains (located)” by clai mnane and the book and page where
the certificate of locationis recorded. 4 Slverado' s applications
concern only the unpatented clai ns.

2/ Slverado has al so requested the Board to order the Regional Solicitor
to provide copies of docunents which it and BLM have recei ved fromLLV.
Athough LLV initially opposed granting the request, as did BLM it has
subsequent | y provided the Board and S |verado wth copies of two drafts of
its Response brief. To the extent S|verado seeks copi es of other
docunents LLV has filed wth BLM neither the request nor the record before
the Board indicates that such docunents exist, other than, as expl ai ned by
the Ofice of the Solicitor inits response to the request, docunents
related to LLV s proposed | and exchange whi ch are available for public
reviewin BLMs Las Vegas Feld Gfice and the Nevada Sate Gfice. (BLM
Response to Aug. 3, 1999, Qder at 2.) S lverado describes conmuni cation
between LLV and the Regional Solicitor's Gfice as being ex parte.
(Response to BLMs and LLV s (hjections to Oder for Production at 1, 3, 4;
Reply at 9-10.) The characterization is incorrect and S| verado does not
identify any legal authority for finding such conmuni cation to be i nproper.
See 43 CF R ' 4.27(b)(1). Accordingly, its request is denied.

3/ Athough the instructions on the application, Form2540-1, state that
guestion 5 ("Wat is the basis for your clain?') is to be conpleted "only
if you are not claimng land as record title owner," Slverado stated that
the basis for its claimwas "as successor in interest to Minganese e (.
(Manganese obtai ned title through quitclai mdeed through the Adm nistrator
of General Services, under and pursuant to the powers and authority
contained in the provisions of the FPASA [ Federal Property and
Administrative Services] Act of 1949)."

4/ Athough the deed says that it grants 32 "located clains," it lists
only 31 clains; one of them(the Hydro 30-A apparently is a relocation
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Wien Slverado filed its applications in 1993, the lands it sought
and the 1955 quitclai mdeed to Manganese had been the subject of litigation
for sone tine. In March 1989, J.C and Fern Lancaster brought a quiet
title action inthe Bghth Judicial Dstrict Gurt, dark Gunty, Nevada,
agai nst Leonard A Roy, &., and Shirley H Roy, both sides claimng fee
title under the Minganese deed. 5/ Pior totria, the court granted
partial sumary judgnent to the Lancasters, ruling that as a natter of |aw
they held fee sinple title, and denied the Roys' notion to join the Lhited
Sates as an indispensabl e party. "The court subsequent!ly granted sol e
title and interest in the property to [the Lancasters].” Roy v. Lancaster,
107 Nev. 460, 814 P.2d 75, 75-76 (1991).

n appeal by the Roys, the Suprene Gourt of Nevada reversed. |t
found that "the district court was msled by the parties' agreenent that a
fee sinple title to the unpatented cl ai s was creat ed when R-C transferred
the clains to Managanese, Inc., in 1955." Id. at 76. The court stated:

It is undisputed that the deeds in question conveyed
unpatented mning clains. An unpatented mining cla m
represents only a possessory interest. It does not confer fee
sinple title. "Qongress has seen fit to nake possessi on of
that part of the public lands which is valuable for mneral s
separable fromthe fee. . . ." Belk v. Magher, 104 U S 279,
283, 26 L.Bd. 735 (1881). "The patent is the instrunent by
which the fee sinple title to the mning claimis granted. "
Qeede & Qipple Geek Mning & MIling G. v. Unta Tunnel
Mning & Transp. ., 196 US 337, 347 (1905). * * *
Therefore, 1n the absence of proof that the Hydro-A
[unpatented] clains at issue were ever patented, fee sinple
title to themrenains vested in the Lhited Sates.

fn. 4 (continued)

of two mll sites. Hghteen of the clains are the Hydro 13-A through the
Hydro 30-A  For this reason, the clains have been referred to as the
Hydro- A cl ai ns.

5/ "Onh Novenber 16, 1961, Munganese, Inc., quitclained its interest in the
unpatented Hydro-A clains to MIton J. Wrshow Gonpany (\Vérshow). Vérshow
inturn, quitclained themto the Qark Gounty Land & Véter Conpany on
February 13, 1963. n March 15, 1976, Valley Bank of Nevada, as trustee
for the Qark Gounty Land & Véter (onpany, deeded the clains to * * * J.C
and Fern Lancaster.

" January 30, 1980, * * * Leonard and Shirley Roy secured a
quitclaimdeed to approxi matel y six hundred acres of property from Hwnet
Qorporation, the successor in interest to Manganese, Inc. The Roys' deed
enconpassed the sane Hydro-A unpatented clains that Vall ey Bank had
quitclained to the Lancasters in 1976, as well as additional clains not
included in the Lancaster deed."

Roy v. Lancaster, 107 Nev. 460, 461, 814 P.2d 75, 76 (1991).
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Id. at 77. The 1955 quitclai mdeed coul d not have conveyed fee sinple
title, the court continued, because:

The General Mning Law of 1872 established detail ed
procedures for the patenting of mning clains that are still
foll oned today. * * *

The district court was not presented wth evidence that
either of the parties had conplied wth the federal patenting
requi renents. A low ng respondents [Lancasters] to obtain fee
sinple title to the disputed clains by virtue of a quitclaim
deed renders the federal patenting procedure neani ngl ess.

Id. The Suprene Qourt of Nevada al so concl uded that the district court had
erred infalingtojointhe Lhited Sates as a party, stating that, as
plaintiffs bel ow the Lancasters "were aware, or shoul d have been aware

t hrough the exerci se of reasonabl e diligence, of the Lhited Sates'

interest in the subject property. In the absence of a patent on the
disputed clains, the Lhited Sates retains fee sinple title tothe land in
question.” 1d.

h remand to the Bghth Judicial DOstrict Gourt, the Lhited Sates
becane a party and renoved the case to the US Dstrict Gourt, Ostrict of
Nevada. On Septenber 16, 1994, the US D strict Gourt issued findings of
fact and conclusions of law Its ultinate conclusion was that:

the 1955 deed conveyed to Manganese unpatented mini ng cl ai ns
and not the fee to the | and enconpassed by the unpat ent ed
mning clains. The clear and unanbi guous | anguage of the 1955
deed refl ects the conveyance of only unpatented mning clai ns.
The clear intent of the parties was that the 1955 deed
conveyed only unpatented nmining clains.

Lancaster v. Roy, et al., O+S93-263-HOMLR.) (D Nev. Sept. 16, 1994) at
15, Gonclusion of Law No. 30. Accordingly, the US DOstrict Gourt entered
judgnent in favor of the Lhited Sates and agai nst both the Lancasters and
the Roys and quieted title in the nane of the Lhited Sates. Lancaster v.
Slverado Nevada, Inc., et al., O+S93-263-HOMLR) (D Nev. Ct. 12,
1994) at 2-3. 6/

It appears that both the Lancasters and S| verado sought review of
the US Dstrict Qourt's decision by the US ourt of Appeals for the
Nnth drcuit. In an unpublished nenorandumdeci sion dated April 14, 1998,
the Nnth drcuit stated that it was "divided on whet her the 1955 quitclaim
deed i s unanbi guous,” but that it "need not resol ve the issue, because we

6/ The court's "Hndings of Fact and Goncl usi ons of Law' nanes J. C and
Fern Lancaster as plaintiffs and Leonard A Roy, Shirley H Roy, Sverado
Nevada, Inc., and other parties as defendants, while its Judgnent omts the
Roys, identifying Slverado as the first defendant.
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cone to the sane conclusion either way." Lancaster v. Lhited Sates of
Anerica and S lverado Nevada, Inc., No. 9515490 and No. 95- 15496,
Menorandumat 3; 142 F.3d 444 (Sth Ar. 1998) (table).

If the 1955 deed is not anbi guous, then it conveyed only
the clains, not the fee. |f the 1955 deed i s anbi guous, then
the district court's findings of fact, which were not clearly
erroneous, establish that the intent of the parties was to
convey only the clains, not the fee.

Id. at 4. Accordingly, the Nnth Qrcuit affirned the US DO strict
Qourt' s deci si on.

Wile the litigation was in progress, BLMdid not work on Slverado' s
applications. In Novenber 1994, Slverado wote the BLM Nevada S ate
Drector informng her of the US Dstrict Gourt's Septenber 1994
decision. 7/ Slverado stated that it was preparing an appeal but
requested BLMproceed with its applications. However, the Las \egas
Dstrict Manager wote the Sate Drector, stating:

V¢ can not spend tine and effort on cases that nay or nay
not be valid. The defendant [S|verado] has stated that an
appeal wll be filed. Inthe event that an appeal is filed and
a decision is rendered in favor of the defendant the
appl i cation woul d be rej ect ed.

n January 31, 1995, the Sate Orector wote Slverado stating: "Uon
resol ution of the appeal, the [BLM w | proceed wth adjudi cating
Slverado's Glor-of-Title applications prior to processing any exchanges
or other clains affecting the property."

After the Nnth Qrcuit issued its decision, the US Attorney, US
Departnent of Justice, wote to BLMon April 21, 1998, informng it of the
decision and noting that it would not be final until the period for filing
a petition for rehearing wth the court or a petition for wit of
certiorari wth the US Suprene Gourt had passed. n August 25, 1998, BLM
received a letter fromthe US Atorney stating that the tine for filing
had passed, no petition had been filed, the case was cl osed, and he was
"returning * * * the records, exhibits and other materials * * * recei ved
from[BLM and other sources"” in connection wth the litigation. "The
docunents that | amsending are in el even boxes," he stated, and he
encl osed an i ndex describing the contents of each box as contai ni ng

7/ Slverado noted inits letter that it had net wth BLMLas \egas
Dstrict Gfice staff and that, after the neeting, the attorney for the
Lhited SSates who was present at the neeting "took wth himthe naps and
[aerial] photographs which we submtted as part of our color-of-title
applications.” The docunents are not part of the record before the Board.
Slverado' s Jan. 27, 1994, letter to BLMal so refers to "copi es of nmaps
whi ch delineate the area of each application and show t hereon sone of the
i nprovenents.” It is not apparent that they are the sane maps included in
the case files.
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deposition transcripts, trial court pleadings, tria transcripts, trial
exhibits, BLMdocunents, state court trial exhibits and docunents, and a
"BLM QGourse Sudy Book--Legal Description and Land Satus.” The letter
requested that BLM"nai ntain one set of all parties' trial exhibits, the
trial transcripts and the deposition transcripts until the color of title
appl i cations are resol ved. "

The next day, August 26, 1998, BLMi ssued the deci sions S| verado has
appeal ed.

| ssues to be Addressed

As presented to the Board on appeal, there are four matters to
address. Frst, Slverado challenges not only BLMs concl usions about its
appl i cations but also the sufficiency of the record upon which they were
nade. Its SR and Petition for Admnistrative Hearing (Petition) assert
that BLMs decisions are based on docunents whi ch do not appear in the
record BLMsubmtted to the Board and that the record does not allowthe
Board to independently reviewthe decisions. (SORat 1-2; Petition at 2.)

S lverado argues that BLMs deci sions are subject to reversal under Board
precedent such as Save Qur Qunierl and Muntains, Inc., 108 IBLA 70, 96 |.D
139 (1989). (Petition at 10-11.)

In addition to requesting a hearing, S|verado seeks to have the
evi dence introduced at trial nmade part of the record and requests that the
Board take official notice of the records of the litigation in both the
Nevada and Federal courts. (SRat 1, n.1; S(Rat 15.) Slverado al so
states that it "has recovered a substantial amount of new evi dence fromthe
national archives" which "supports the original contentions of the Roys and
S lverado, nanely, that the Lhited Sates conveyed the fee title to the
property wth its 1955 Deed.” (Petition at 11.) This evidence, S| verado
contends, al so supports its claaimthat it and its predecessors-in-interest
reasonably and in good faith believed that the 1955 quitcl ai mdeed
transferred title tothe land. (SCORat 2.) Slverado has subnmitted a
Reply and Suppl enental Brief (Reply) wth nunerous docunents as exhibits,
including 30 it identifies as National Archives exhibits.

BLM's Response to Slverado's SCR does not address S |verado' s
assertions about the adequacy of the record before the Board. 8/ However,
it opposes Slverado' s request for a hearing, stating that "sufficient
docunent ation exists to denonstrate that Slverado cannot neet the
requi renents of the Act" and that "[t]he record shoul d be revi ewed (and
suppl enented i f necessary)" before referring the natter for a hearing.
(BLM (pposition to Petition at 4.) BLMpoints out that Sverado nay
suppl enent the record as it wshes and that the Board "nmay call for
additional docunents.” Id. at 5.

8 Inregardtothe nerits of Slverado s applications, the Response
largely replicates the decisions, repeating verbatim or al nost verbatim
both statenents of fact and | egal anal ysis.
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For its part, LLV suggests that, because the CTA does not require a
hearing and one has not been held, "an official 'record has not been
creat ed upon which the I BLA nust base its decision” and the Board " nay
decide this appeal based upon any evi dence which is open to inspection by
the parties to the appeal ." (LLV Answer at 3-4.) LLV notes that "[i]n
this case that evidence includes 16 boxes of docunents and naterial s open
to inspection at the BLMNevada Sate office in Reno, Nevada." 1d. at 4
n.2. LLV argues that a hearing is not needed because:

An official "record' subject to judicia reviewneed only be
created once a "final agency action" is challenged in a court
of law The BLMs deci si ons whi ch are now on appeal before the
| BLA are being reviewed on a de novo basis. There is no final
agency action on the part of the Departnent of the Interior in
this case. The IBLAis free to examine any evidence it w shes,
regardl ess of whether or not the BLMused such evi dence in
naking its decisions. The "record" is yet to be created.

(LLV pposition to Petition for Admnistrative Hearing at 3.)

Rel ated to questions about the adequacy of the record is a second
i ssue rai sed by BLMs explanation that its decisions "relied significantly
on state and federal court quiet title actions" and that "[a]s a natter of
law BLMwas obligated to defer to these judicial findings in accordance

wth the doctrine of issue preclusion (collateral estoppel).” (BLM
Response at 4.) BLM"urges IBLA to recognize the judicial rulings in this
case as they relate to the issues and parties” inthe appeal. 1d. LLV

asserts that "[many of the findings of fact fundanental to the BLMs
rejection of Slverado's CTA applications have al ready been deternmned by
various state and federal courts of law" and the doctrine of collateral
estoppel nmade "BLMs deferral to these findings of fact nandatory,” and
"[t]he IBLAis |ikew se bound to do so." (LLV Response at 4.)

In contrast, Slverado clains that the only effect of the Federal
litigation "is the determnation that the Lhited Sates ows the property
which is the subject of the present applications * * *." (S(Rat 6.) Its
Reply brief devotes considerabl e di scussion to establishing that issue
precl usion, under the doctrine of res judicata, does not apply to rulings
of the US DOstrict Gurt and does not limt the Board s de novo revi ew
authority. (Reply at 2-13.)

The third issue relates to the second. The initial and prinary
natter addressed in BLMs decisions is that the parties in Slverado' s
asserted chain of title did not hold the land in good faith. Anong ot her
natters, the decisions identify the fact that the 1955 quitcl ai mdeed
"clearly states onits face that it is transferring mning clains" as a
basis for rejecting the applications. (Decisions at 3.) LLV specifically
argues that, due to the judicial rulings, Slverado is collaterally
est opped fromclai mng that Manganese believed in good faith that it owned
the land in fee sinple. (LLV Response at 6, 22, 24-27.) In addition,
BLMs decisions find that S|verado | acked good faith because it knew of
the litigation and therefore had reason to know the Uhited
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Sates had title. (Decisions at 4-5.) |In response, Slverado clains that
BLMs position regarding the 1955 quitclaimdeed "flies in the face" of the
Qourt of Appeals' statenent that it was divided as to whet her the deed was
anbi guous. (SR at 15-16.) S lverado argues that BLMhas erroneously
interpreted WIliamT. Bertagnole, 87 IBLA 34 (1985), and Lester & Betty
S ephens, 58 I BLA 14 (1981), which the decisions cite as supporting a
standard that "[s]uspicion of ownership by the Lhited Sates constitutes
lack of good faith." (Decisions at 4, SORat 8-10.) In addition,

S lverado argues that, in the circunstances in which the parties acquired
their interests, there was a reasonabl e good faith belief they held fee
sinple title. (SXRat 6-8 10-14; Reply at 45-63.)

The fourth issue to be addressed concerns the statenents in BLMs
decisions that "[t]he Golor of Title Act * * * states that a patent nay be
issued for not to exceed 160 acres" and that "[i]t is not appropriate to
attenpt to circunvent the 160-acre limtation * * * and acquire a greater
acreage by breaking the area cl ai ned under color-of-title into several
applications.” (Decisions at 10-11.) In support, BLMand LLV cite
decisions of this Board. (BLMResponse at 5-6; LLV Response at 14-15.)

S lverado' s Reply anal yzes those cases to argue that the CIA does not
prohibit granting several applications. (Reply at 88-91.)

The Record

As the record for its decisions, BLMforwarded to the Board ni ne case
files, one for each application, and a notebook prepared after a field
exam nation was conducted on Septenber 1, 1993 (prior to Slverado filing
its applications). 9/ Except for the case file for application N 58145,
the sane docunents appear in each of the case files, specific infornation
varying for each application. 10/ The |ead case file for N58145 contai ns
inaddition the April 21, 1998, and August 24, 1998, letters fromthe

9/ The notebook includes: (1) a "Technical Report Regarding Lands under

I nvestigation by the Bureau of Land Managenent because of Litigation in the
Case of Lancaster v. Roy et al." prepared by Thonas S ook and dated Sept.
6, 1993, based upon a field examnation, (2) a report entitled "The Three
Kids Mne Gonpany Town: The Archaeol ogy and H story of a Short-Li ved

Resi dential Conpl ex" (ARSN Report 4-3-6, Apr. 1992), prepared by Dr. Kevin
Raf ferty, Archaeol ogi cal Research of Southern Nevada, North Las \egas,
Nevada, for the Lake Las Vegas Resort of Henderson, Nevada, (3) an Aug. 21,
1972, "Load [sic] QaimMp of the Three Kids Mne Goup" identified as
recorded in the Qark Gounty, Nevada, |and records, and (4) 102 phot ogr aphs
of the unpatented mining clains, identified as to location in the

"Techni cal Report™ and on the 1972 nap.

10/ Apart fromcopi es of correspondence, the docunents are: (1)
Slverado' s application, (2) portions of the Master Title A at show ng the
| ocation of the clained | and and notati on of the applications, (3) the
Nnth drcuit's Apr. 14, 1998, nenorandumdecision (4) the US DOstrict
Qourt's Sept. 16, 1994, decision, (5) an undated, unsigned |ist of

i nprovenents on the land requested in the application, (6) BLMs deci sion,
(7) Slverado' s notice of appeal, and (8) Slverado' s petition for a stay
of BLMs deci si ons.
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US Attorney to BLMand three additi onal docunents that evidently
originate in the 11 boxes he sent. 11/

It is clear that we have only a smal|l portion of the record upon
whi ch BLM's decisions are based. BLMdid not forward to the Board the 11
boxes of docunents it received fromthe Justice Departnent, several of
which are identified in the Justice Departnent's index as contai ning BLM
docunents. In addition, as quoted above, LLV refers to 16 boxes of
docunents held by the Nevada Sate Gfice. (LLV Answer at 4, n.2.)
Assuming 11 of themare those sent by the Justice Departnent, there is no
indication as to the content of the additional five boxes.

[1] Uoon receipt of an appeal, BLMis required to forward to the
Board "the conpl ete, original admnistrative record * * *, including all
original docunentation involved in the natter” and a deci sion "nay be set
aside and renmanded if it is not supported by a case file providing
i nformation upon whi ch the Board nay conduct an i ndependent, objective
review of the basis of the decision.” Save Qur Qunierl and Mwuntains, Inc.,
108 IBLA 70 at 84, 96 |.D 139 at 147 (1989); see Uah Chapter Serra d ub,
114 IBLA 172, 174-75 (1990). V¢ do not autonatically set aside and renand
an agency's deci sion when the record is inconplete if the record that has
been provided al |l ons review of the factual basis for the decision and
supports the facts that are chal l enged on appeal. See Geat Véstern
(nshore, Inc., 133 IBLA 386, 396-97 (1995); Shell Gfshore, Inc., 116 IBLA
246, 249 (1990). As a natter of practice, we allow parties to suppl enent
the record by submtting exhibits wth their briefs. B K Kllion, 90
| BLA 378, 381 (1986); In Re Lick GQulch Tinber Sale, 72 IBLA 261, 273 n. 6,
9 I.D 189, 196, n.6 (1983). Inthis case, Slverado provided a copy of
the 1955 quitclaimdeed wth its SOR LLV submtted 20 docunents as
exhibits toits brief, and Slverado has provi ded nunerous docunents wth
its Reply. Athough, as BLMnotes, we nay direct an agency to provide a
specific docunent that is referred toin the record it submts and that
appears critical to reviewof an appeal but is mssing fromthe record, in
this case it is not clear what docunents BLMrelied on in naking its
decision and it woul d be neither practical nor consistent wth an
efficient, expedited resol ution of the issues in this appeal to request BLM
to submt all 11 (or 16) boxes. "It is incunbent upon BLMto ensure that
its decision is supported by a rational basis and that such basis is stated
inthe witten decision, as well as being denonstrated in the
admni strative record

11/ e, narked Gvernnment Exhibit GFV, is a copy of pages 1-2 and 63-79
of the My 9, 1990, trial transcript for "Lancaster v. Roy," Case No. A
273150, Dstrict Gourt, Aark Gunty, Nevada, which records a portion of
the testinmony of Leonard A Roy, &. (wthout exhibits). The second,
narked Governnent Exhibit GQQ 93-263, is "The Three Kids Mne Gonpany
Town" report that was included in the notebook described supra note 9. The
third is an unsigned copy of a Nov. 21, 1991, 81-page deposition of Leonard
A Ry, ., inacasetitled "Sams Ranch Estates, Inc. v. Chicago Title

I nsurance @.," Case No. A285983, LOistrict Gourt, dark Gounty, Nevada
(wthout exhibits). In addition, this case file includes a two-page
"Analysis of lor-of-title Qains Re: Lancaster v. S|verado."
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acconpanyi ng the decision.” The Navajo Nation, 152 | BLA 227, 228 (2000).
Qur role is toreviewthe record the agency conpiled, not to coax it or
coach it into providing a record that wll adequately support the agency's
deci si on.

[2] LLV s contention that the state of the present record does not
natter because an "official record' supporting BLMs decision wll not be
created unless and until a judicial appeal is filed is mstaken. Subject
to Secretarial review this Board s decision is final for the Departnent.
43 CFR "' 4.1, 4.21(d); Mbil Ol Exploration & Produci ng Sout heast,
Inc., 90 IBLA 173, 177 (1986), appeal dismssed, dv. Nbo. 385-87-L, d. Q.
Nov. 5, 1991. Wien the Board' s decision is appeal ed to Federal court, it
is the Board s decision, not BLMs, which is the i mmedi ate subject of the
court's review The Board nust be able to certify that the record it
submits to the court is the conplete record that it reviewed and upon which
its decision was based. That record, including any docunents the Board has
allowed the parties to provide, wll be the admnistrative record submtted
to the court for purposes of judicial review Id.; Shell Gfshore, Inc.,
113 IBLA 226, 233-34, 97 1.D 73, 77-78 (1990). The reviewng court, of
course, nay admt additional docunents. See Qonkhite v. Kenp, 741 F.
Supp. 828, 830 n.2 (ED Vésh., 1990).

In particular, the record before the Board is deficient in regard to
BLMs review of Slverado's claimof color of title. The regulations
require S lverado to provide "[i]nfornation relating to all record and
nonrecord conveyances, or to nonrecord clains of title, affecting the | and"
on a formapproved by the Oirector, and state that "statenents of record
conveyances nust be certified by the proper county official or by an
abstractor.” 43 CFR ' 2541.2(c)(1). Slverado' s applications included
Forns 2450-2, "Qonveyances Affecting lor or AQaimof Title " but the
certifications were not signed. 12/ In accordance wth the general
instructions on Form2450-1, Slverado did not provide any supporting
docunentation. 13/ The regul ations, however, provide that an "applicant
nay be called upon to submt docunentary or other evidence relating to
conveyances or clains.”" Id. The case files do not indicate that BLM
notified Slverado that it shoul d provide an abstract of title or other
evi dence of

12/ The formlists:

Gantor Gantee Date
GSA * Manganese | nc. 7/ 27/ 55
Howet Corporation Nevada D sposal | nc. 2/19/80
Nevada O sposal | nc/

Leonard A Roy, Estate of S | verado Nevada, Inc. 7/ 22/ 93

The starred note for Manganese, Inc., states: "Mnganese Inc., becane Howe
Sound Gonpany under Agreenent of Merger dated March 5, 1962 and filed March
5 1962. Further, Howe Sound through its Board of Drectors changed its
nane to Hownet Gorporation of Chio on Decenber 2, 1965."

13/ "Do not submt abstracts of title or other docunentary evidence wth
this application. Such evidence may be requested later and, if so, wll be
returned to you." See 43 CF R ' 2541.2(c)(1).
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its color of title. Nevertheless, BLMs decisions state "there is no
docunentation submtted wth the application to denonstrate that a
purported chain of title exists to the applicant, Slverado." (Decisions
at 8.) 14/

[3] "An applicant under the lor of Title Act has the burden of
proof to establish to the Secretary of the Interior's satisfaction that the

statutory requirenents for purchase under the Act have been net." Qorrine
M Mgil, 74 1BLA 111, 112 (1983); Jeanne Pierresteguy, 23 | BLA 358, 362,

831.D 23, 25 (1975). Athough an applicant bears the burden of proving
it isentitledtowat it has applied for, it nust be given the opportunity
to do so.

Wiile it is incunbent upon appellant to carry the burden
of proof wth respect to her claim nost, if not all, of the
reasons for rejection nay have been answered if appel | ant had
been gi ven an opportunity to submt abstracts and further
evi dence and data wth respect to her claim The instructions
specifically told her not to do so and there was never a
request for additional proof prior torejection. If the
factual evidence necessary to sustain the burden of proof is
not found on the face of the application, BLMshoul d gi ve an
appl i cant the opportunity to submt evidence prior to
rejection. |If, however, it is apparent fromthe face of the
application that the application should be denied as a natter
of law it would not be necessary to request further facts
prior to rejection.

Qorrine M Magil, 74 IBLA 111, 113 (1983) (footnote omtted). Because we
do not have the record BLMrevi ewed, we cannot determne whet her S| verado
has net its burden of proof to establish color of title;, indeed, it is not
our responsibility to do sointhe first instance. See Gilifornia

Assaoci ation of Four-Weel Drive Qubs, 30 I BLA 383 (1977). The docunents
S lverado and LLV have provi ded on appeal provide insight into possible
issues raised by Slverado' s applications, but they cannot serve as the
basis for us to determne color of title. V¢ cannot assune they are the
only docunents S| verado woul d rely upon.

Wt hout an adequate record, we can affirmBLMs decisions only if we
conclude that, as a matter of |aw a specific deficiency precl udes
S lverado fromqualifying under the CTA Qherwse, our inability to

14/ Unhder these circunstances, it is unclear why BLM proceeded to review
the applications. Adetermnation that Slverado holds color of title
logically precedes review of other requirenents. S lverado notes that the
record | acks docunents of "the title transfer between the Roys, their
estate, and [S|verado]"” and requests | eave to suppl enent the record. (SR
at 8n.10.) V¢ note that the record does not provide any infornation about
Nevada O sposal, Inc., the grantee of the quitcla mdeed fromHwwet, and,
consequently, the interest Leonard and Shirley Roy held in the lands. W
further note, as discussed bel ow that the record | acks docunentation
regardi ng Hownet .
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reviewthe factual basis of BLMs decisions on the record provided is a
sufficient basis to set aside those decisions and renand these cases. Mesa
perating Limted Partnership (Oh Reconsi deration), 128 | BLA 174, 185- 86,
101 1.D 8, 14 (1994).

Est oppel

It is apparent BLMdid not forward the conpl ete record because, as it
explains, its decisions substantially rely upon the judicial decisions.
(BLM Response at 4.) The extent of BLMs reliance is obvious. For
exanpl e, paragraphs 2-5 of BLMs decisions are a nodified version of the
US DOstrict Gourt's Septener 1994 findings of fact, including nost of
its quotation of the Suprene Gourt of Nevada' s opi nion. (onpare Lancaster
v. Roy, supra at 1-5, A nding of Fact nos. 1-3, 6-8, 11-12, 15-16 wth
Decisions at 1-3. 15/ W agree wth BLMthat it was bound by the deci si ons
of the Federal courts, but only to the extent discussed bel ow

ol | ateral estoppel and res judicata are judicially created
doctrines, supported by a variety of considerations of public policy, which
are designed to bring an end to litigation. See 46 Am Jur. 2d, Judgnents
‘" 514-15, 522 (1994).

Under the doctrine of res judicata, "a final judgnent on
the nerits bars further clains by parties or their privies
based on the sane cause of action.” Mntana v. Lhited Sates,
440 US 147, 153, 99 S Q. 970, 973, 59 L. H.2d 210 (1979).
Under col | ateral estoppel principles, once an issue is actually
litigated and necessarily determned, that determnation is
concl usi ve i n subsequent suits based on a different cause of
action but involving a party or privy to the prior litigation.

Parkl ane Hosiery . v. Shore, 439 US 322, 326 n.5, 99 S Q.
645, 649 n.5 58 L.H. 2d 552 (1979).

Lhited Sates v. ITT Rayonier, Inc., 627 F.2d 996, 1000 (9th Qr. 1980)
(enphasi s supplied). The concepts are related, and both have been treated
under the rubric of "res judicata." See 46 Am Jur. 2d Judgnents ' 514,
517 (1994); Lawor v. National Screen Service Qorp., 349 US 322, 326
(1955). Watever termis used, the doctrines preclude relitigation of a
natter whi ch has al ready been decided by a court in a final judgnent on the
nerits. Their application depends upon delineating those matters which
were "distinctly put inissue and directly determned” by the court in the
prior judicial action. Sate of Aaska, 140 IBLA 205, 211 (1997); Eva

Wl son Davis, 136 I BLA 258, 263 (1996), quoting Mntana v. Lhited Sates,
supra at 153; see 46 Am Jur. 2d Judgnents '' 530-550 (1994).

As BLMpoints out, courts have applied collateral estoppel, as well
as res judicata, to decisions of admnistrative agencies, although they do

15/ Page 10 of BLMs decisions includes three indented paragraphs based on
the conclusions of the US Dstrict Gourt regardi ng ownership of the
lands. See onclusions of Lawnos. 7, 30, and 31 in Lancaster v. Roy, et
al., supra at 8 and 15.

152 | BLA 325

WA Ver si on



| BLA 99- 23 through 99-31

SO in appropriate cases and not uniformy. (Response at 4; see K Davis
and R Perce, Adnmnistrative Law Treatise, '' 13.3, 13.4 (3rd ed. 1994).)
In addition, as LLV points out, at |east one court has approved
application of collateral estoppel by an agency to rely upon a prior
judicial decision. See Gaybill v. Lhited Sates Postal Service, 782 F. 2d
1567, 1570-71 (Fed. Qr. 1986).

Res judicata and col | ateral estoppel are, however, affirnative
defenses asserted by a party in a proceeding. See F.R CP. 8(c). BLMdoes
not identify any specific argunent that it beli eves Slverado is pr ecl uded
fromraising inits appeal to us or any particular facts that it is
precl uded fromasserting in support of its applications. The only specific
point LLV raises, as noted above, is that Slverado is estopped from
claimng that Manganese believed it owned the land in fee sinple. (LLV
Response at 5-6, 25, 36.)

[4] The judicial power of the Lhited Sates resides in the Federal
courts. US Qonst. At. 111, " 1. As an admnistrative agency which is
part of the executive branch of governnent, we, as well as BLM are bound
by deci sions of the Federal courts. "Judgnents wthin the powers vested in
courts by the Judiciary Article of the Gonstitution nay not lawully be
revi sed, overtur ned or refused faith and credit by another Departnent of
Gover nnent . Chicago & Southern Air Lines, Inc. v. Vdternan S eanship
Qorp., 333 US 103, 113 (1948); see Lhited Sates v. Ferreira, 19 US (13
Fow 40) 373 (1851); Henry A Pratt et al., 5 L.D 185, 186 (1886).
Accordingly, we adhere to the decisions of the US District Gourt and the
US Qurt of Appeals for the Nnth Qrcuit.

Wiet her or not a decision by a state court has the sane bi ndi ng
effect, it may be entitled to preclusive effect under the doctrine of
col lateral est oppel . See Gaybill v. Lhited Sates Postal Service, supra
at 1571 (invoking the Full Faith and Qedit Qause as inpl enent ed by 28
USC ' 1738 (1994)). In this case, the Nevada court decisions are not so
entitled. It appears that the Lhited Sates argued in US DOstrict Gourt
that S |verado was estopped in sone regard under the Suprene Qourt of
Nevada' s decision. The US DOstrict Gourt's decision described several of
the Nevada Suprene Qourt's conclusions and ruled that: "A party added to a
suit after the initial determnations of the court wth jurisdiction nay
i nvoke the doctrine of collat eral est oppel or issue preclusion agai nst the
party who litigated the issue.” Lancaster v. Roy, et al., supra at 14-15,
oncl usi on of Law No. 29. 16/ Wthout describing the argunents rai sed on
appeal , however, the US Qurt of Appeals rul ed:

16/ The consequences the court gave this ruling are unclear. It seens to
have deni ed the Governnent's notion for sunmary j udgnent and several
portions of its decision address argunents, presunably raised by S| verado,
that provisions of the 1955 quitclai mdeed are anbi guous. See Lancaster v.
Roy, et al., supra at 3, 7-8, Finding of Fact No. 10, (oncl usions of Law
nos. 4-5. If the court regarded the Nevada Suprene Qourt's deci sion as
legally conclusive in determning that the Lhited Sates held title to the
| ands, see Lancaster v. Roy, et al., supra at 14, onclusion of Law No. 29,
it is unclear what natters occupi ed the 8 days of trial held over 3 nonths.
See LLV Response at 12.
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W agree wth Slverado and Baer [17/] that the district
court erred in finding issue preclusion on account of the
Nevada Suprene Qourt decision. It was not final, and the
parties had no incentive to litigate a position contrary to the
one urged by the Lhited Sates. See Luben Industries, Inc. v.
Lhited Sates, 707 F.2d 1037, 1039-40 (Sth dr. 1983).

Lancaster v. Lhited Sates, supra at 2. Gonsequently, neither S| verado
nor BLMis bound by the Nevada Suprene Gourt's decision. |n addition,
because the Nevada Suprene Gourt reversed the decision of the Nevada
district court, the findings and concl usions of the Nevada district court
cannot be assi gned any bi ndi ng ef fect.

@God Faith under Mlor of Title

In relevant part, the CTA provides that the Secretary shal l

whenever it shall be shown to his satisfaction that a tract of
public land has been held in good faith and i n peaceful ,
adverse, possession by a claimant, his ancestors or grantors,
under claimor color of title for nore than twenty years, and
that val uabl e i nprovenents have been pl aced on such | and or
sone part thereof has been reduced to cultivation * * * jssue a
patent for not to exceed one hundred and sixty acres of such
[and * * *,

43 US C ' 1068 (1994). Slverado' s applications state that it is
applying for the lands under dass 1. Snilar to the statute, the
regul ati ons define a dass 1 claimas

one which has been held in good faith and i n peaceful adverse
possessi on by a clainant, his ancestors or grantors, under
claimor color of title for nore than 20 years, on which

val uabl e i nprovenents have been pl aced, or on whi ch sone part
of the land has been reduced to cul tivation.

43 CF.R ' 2540.0-5(b).

As determined by the US Dstrict Gourt, after Manganese recei ved
the 1955 quitcl ai mdeed:

h Novenber 16, 1961, Manganese quitcl ai ned the
unpatented clains to the MIton J. Vérshow Gonpany. n

17/ Dale K Baer is one of a nunber of parties named as defendants in both
the US Dstrict Gurt's "Hndings of Fact and Goncl usi ons of Law' and
Judgnent whose interest inthe litigation is not disclosed by the record
before the Board. S lverado indicates that the Roys sold land to Baer but
does not identify the parcel or the specific acreage. (S(Rat 12.)
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February 13, 1963, Wérshow quitclai ned the unpatented clains to
the Qark Gunty Land and Véter Gonpany. Onh March 15, 1976,
Val | ey Bank of Nevada, as trustee for the dark Gounty Land and
Vit er Conpany, deeded the unpatented clains to plaintiffs J.C
and Fern Lancaster. O January 30, 1980, defendants Leonard
and Shirley Roy secured a quitcla mdeed to approxi mately 600
acres of property fromthe Hownet Corporation, the successor in
interest to Manganese. [18/]

Lancaster v. Roy, et al., supra at 3, Anding of Fact No. 12. S verado
does not claimany right under whatever title the Vérshow Gonpany nay have
held. Thus, to qualify under the CTA S lverado nust establish that it and
its predecessors-in-interest have had peaceful, adverse possession of the

| and, under color of title and in good faith, for a continuous period of at
| east 20 years and have nade val uabl e i nprovenents to the | and or have

cul tivated sone portion of it.

Ininitially addressing the question of good faith, BLMs deci si ons
assert that the 1955 quitclaimdeed "clearly states on its face that it is
transferring mning clains" and that by letter Manganese "was alerted to
the need to perform and record proof of, annual assessnent work upon the
subject mning clains.” (Decisions at 3.) 19/ "Therefore,” BLM concl udes,
"a color-of title application cla mng peaceful, adverse possession in good
faith is properly rejected.” 1d.

BLMs description of the deed is taken fromthe US Dstrict Gourt's
deci sion which states that "[t]he 1955 deed clearly states that it
quitclains the unpatented clains, not the fee title." Lancaster v. Roy, et
al., supra at 2, Anding of Fact No. 8; see onclusion of Law Nbo. 4. The
court also concluded that the intent of the parties had been to convey
unpatented mning clains (as well as the patented clai ns which are not at
issue). Seeld. at 89, 11, 15 onclusion of Lawnos. 5, 8, 13, 19, 30.
Because the US District Qourt, affirned by the Nnth Qrcuit, determned
that Manganese intended to recei ve and understood that it hel d unpatented
mning clains and not fee title to the lands at issue, no question can
ari se as to whet her Manganese hel d the land in good faith under col or of
title. See Lancaster v. Lhited Sates, supra at 5 (addressing the U S
Dstrict Gurt's Hnding of Fact Nb. 19 and (oncl usi on of Law

18/ The court's finding as to the acreage secured by the Roys rai ses a
separat e question about the basis of Slverado' s applications for 1,200
acres.

19/ Slverado correctly points out that the letter to Manganese i s not
part of the record before the Board. The omission of this particul ar
docunent is inconsequential, however, because the US Dstrict Gourt found
that "[b]etween 1949 and 1960, Manganese, Inc. gave notice of its intention
to hold the unpatented mning clains or filed proof of |abor show ng that
assessnent work was done on the unpatented clains.” Lancaster v. Roy, et
al., supra at 3, Anding of Fact No. 11; see id. at 9, (onclusion of Law
Nb. 12. LLV has provided copies of affidavits of assessnent work for nost
years t hrough 1960.
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No. 12). orrespondingly, Slverado cannot claimcredit for the period
that Manganese knew it hel d unpatented mni ng cl ai ns.

Because S |verado cannot claimthat Manganese recei ved fee title,
there is no need for the Departnent to reviewthe docunents S| verado has
obtai ned fromthe National Archives which predate the 1955 quitcl ai mdeed.

The Nevada Suprene Gourt noted that the "Respondents have failed to
present any authority stating that the RFC had the power to transfer fee
sinple title on behalf of the Lhited Sates.” Roy v. Lancaster, supra at
78. n the other hand, the Nnth drcuit stated: "W assune w thout
deciding that appellants are correct, that the deed was nmade w th adequat e
authority to convey the governnent's entire interest in the fee."

Lancaster v. Lhited Sates, supra at 4. The unresol ved questions whet her
the RRC and the Admnistrator of General Services had authority to convey
fee title, and nore particularly whether they had authority to convey
unsurveyed, unpatented public land, preclude finding that S|verado knew as
anmatter of lawthat the 1955 quitcla mdeed did not convey fee title. 20/

At the sane tinge, the fact that the legal effect of the 1955 quitclaim
deed was litigated precludes the Departnent fromrejecting it as the basis
of Slverado' s claimof good faith. However, a deed that conveys an
unpatented nmining claimcannot as a natter of |aw serve as the basis for a
claimof color of title to the |and described, just as a deed conveying a
right-of-way or grazing | ease could not. See Joe Sewart, 33 |BLA 225, 229
(1977); CGarmen M Vérren, 69 IBLA 347, 349 (1982). Therefore, S| verado
nust establish its cla mbased upon 20 years of possession of the | and
under color of title and in good faith by parties subsequent to Manganese.

BLMal so relies upon the US Dstrict Gurt's findings to infer that
S |verado and the Roys | acked good faith because they coul d not have
reasonabl y believed that the 1955 quitcl aimdeed conferred fee title. The
deci sions state that, because the court found "that the 1955 deed was cl ear
and unani guous, conveyed only unpatented mining clains, and did not convey
the underlying feg[,] * * * Slverado had reason to believe that title to
the subject land was in the Lhited Sates at the tine S| verado purchased
the subject land.” (Decisions at 5.) Mre broadly, the decisions rely
upon S |verado' s know edge of the judicial proceedings. They point out
that its applications refer to the state court litigation and that a letter
fromcounsel for S|verado "acknow edges that S |verado knew about the
lawsuit and therefore that Slverado did not have clear title to the |and
by June 4, 1993." (Decisions at 4.) Based upon these facts and the Roys'
notion tojointhe Lhited Sates as a party, BLMconcl udes that "S | verado
cannot claimecolor of title in good faith." 1d. The next paragraph

20/ Afurther reason not to address the docunents and S| verado' s
argunents is that the statutes Slverado di scusses do not pertain to

subj ect s about which the Departnent has "nore than ordi nary know edge
respecting nmatters subject to agency regulations.” GChevron US A Inc. v.
Nat ural Resources Defense Gouncil, Inc., 467 US 837, 844 (1984); see
Lhited Sates v. Shiner, 367 US 374, 382 (1961). Lacking any speci al
know edge or expertise, the Departnent’'s interpretation of those statutes
woul d not be entitled to deference upon judicial review
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asserts that "[a]t and prior to the purchase, S|verado had actual and
constructive know edge that the Lhited Sates clai ned ownership of the

subj ect |and and had reason to believe that title to the subject |and was
inthe Lhited Sates * * *." |d. Four of the five nunbered paragraphs

whi ch fol | ow describe the history of the litigation. 21/ A final paragraph
refers to the "public records” of Minganese' s proofs of |abor and states
that, by the tine Slverado filed its applications, the Lhited Sates "had
filed its answer asserting ownership of the land" and a notion for summary

j udgnent and, due to the Nevada Suprene Qourt's decision, S|verado was
avare "that no patent had been issued by the Lhited Sates for the lands in
question.” 1d. BLMagain "concludes that Slverado did not hold the cla m
of color-of-title in good faith. Wile it nay have believed it had a claim
of color of title to the property, Slverado' s belief was unreasonabl e."

| d.

[5] The problemwith BLMs reliance upon facts related to the

litigationis that it retroactively applies the outcone of the litigation.
If Slverado had prevailed, the various facts set forth in the precedi ng
paragraph that BLMidentifies woul d be the sane, but they woul d not
establ i sh know edge that the Lhited Sates held title or that Slverado
unreasonably believed it had title. Smlarly, the reasoning BLMappl i es
tofind a lack of good faith based upon the US Dstrict Gourt's findings
coul d not have been applied before the judicial proceedi ngs were concl uded.
To the extent BLMs reasoning allows finding a | ack of good faith, it
woul d seemto equal |y support a conclusion that S1verado knew fromthe
outset that the 1955 quitclai mdeed did not convey fee title and,
consequently, did not pursue the litigationin good faith. Likewse, LLVs
argunent that Minganese, the Roys, and Slverado did not, at the rel evant
tines, have a good faith belief that they held title to the lands (LLV
Response 24-31) would seemto inply that the Roys and S| verado knew or
shoul d have known their | egal position in the judicia proceedi ngs was
wthout nerit.

Neither the US Dstrict Gurt nor the Nnth Arcuit ruled that the
deed did not convey fee title as a natter of law The US D strict
Qourt's ruling appears to have been made in response to argunents,
presunabl y presented by S|verado, that the 1955 quitclai mdeed was
anbi guous. Its decision interprets the deed s conveyanci ng | anguage and
determnes the intent of the parties. See Lancaster v. Roy, et al., supra
at 2-3, 7-8, 15, A nding of Fact nos. 8-10, Gonclusion of Law nos. 4-9, 30.

As quoted above, the Nnth Arcuit was divided as to the anbiguity of the
deed but upheld the district court based on the intent of the parties.

21/ The fifth paragraph |ists a nunber of rights-of-way and easenents

i ssued in 1984 and 1990-93 and the nunbers by which they are "recorded."
(Decisions at 5.) Nbo supporting docunentation appears in the case files.
The US Dstrict Gourt's decision refers only to rights-of-way granted in
1954, oil and gas | eases issued in 1957, and a 1964 | and w t hdrawal .
Lancaster v. Roy, et al., supra at 6 and 11, Fnding of Fact No. 19,

oncl usi on of Law Nbo. 20; see Lancaster v. lhited Sates, supra at 5-6
(findings not clearly erroneous).
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Lancaster v. Lhited Sates, supra at 3-4. The US DOstrict Qurt's
factual findings do not allowus to conclude that S| verado | acked good
faith as a matter of law Wiile an "applicant nust have acquired his
interest inthe land in good faith, and thus wthout any know edge that
title tothe land properly resides inthe Lhited Sates,” Daniel J. Boles,
Jr., 137 IBLA 35, 37 (1996); see 43 CF. R ' 2540.0-5(b), know edge t hat
the title is uncertain is neither know edge that title belongs to the
Lhited Sates nor a basis to find that it was unreasonable for Slverado to
believe it had title. W are not wlling to conclude fromthe fact that
Slverado knewtitle tothe clains was in litigation when it filedits
applications, but ultimately did not prevail, that it cannot show good
faith under the CTA

In regard to the Roys, the BLMdecisions state that "after examning
the facts and circunstances surroundi ng the Roys' aquisition of the
qui tcl ai mdeed fromHownet, BLMconcl udes that the Roys' belief that there
was no defect in the title was al so unreasonabl e.” (Decisions at 6.) The
di scussi on which follows refers to I anguage in the deed to Manganese and
the 1961 deed to Vérshow Mnganese's affidavits of assessnent work, the
Roys' motion to join the Lhited Sates as a party to the Nevada state court
proceedi ngs, and testinony by Leonard A Roy, ., about the anount paid to
Howret for 600 acres conpared wth the anount the Roys had agreed to pay
the Lancasters for 300 acres of nearby land. 1d. The US [Ostrict Gourt
did not nake any findings about the Roys' understanding of their rights to
the | and.

As S lverado points out, there are several questions about the
reliability of the additional docunents in case file N 58145 upon whi ch BLM
apparently bases its concl usion about the Roys. 22/ Wiile questions about
the authenticity and conpl et eness of these docunents might be easily
resolved, their reliability presents a nore significant concern. As noted
above, the Nevada Suprene Qourt reversed the decision of the Nevada
district court and the trial court's findings cannot be regarded as
conclusive. The trial transcripts may provide rel evant evi dence, but we
cannot eval uate the significance of Roy's statenents because we are not
able to reviewthe context in which they were nade, including the renai nder
of his testinony, the exhibits about which he testified, related testinony
by other wtnesses, and the factual issues raised by the parties about
whi ch

22/ The deposition of Leonard A Roy, S., in "Sams Ranch Estates v.
Chicago Title Insurance @.," note 11 supra, is not signed and bears an
undat ed, rubber stanp signature as the reporter's certification, and nay
not have been admtted into evidence in the US DO strict Gourt proceed ng.
(Petition at 2-3, 7.) The portion of the transcript from"Lancaster v.
Roy" is truncated, ending in the mdd e of Roy's testinony, is not
certified, and al so may not have been admtted into evidence in US
Dstrict Gurt. (Petitionat 2-3.) In addition, BLMcites transcri pt
pages of Roy's state court testinony as read into the US DOstrict Gourt
record which are not included in the case file. (Petition at 5-7.)
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the testinony was presented. Nor can we revi ew ot her evi dence whi ch BLM
nay have examned in review ng the "facts and circunstances” related to the
Roys' good faith.

As BLMs decisions correctly noted, the 20-year period of good faith
possessi on consi sts of those years i nmedi ately preceding the date an
applicant learns it does not have title. (Decisions at 4, see Benton C
Gavin, 83 I BLA 107, 127 (1984); Joe |. and Gelina V. Sanchez, 32 IBLA 228,
232 (1977); Prentis E Furlow 70 I.D 500, 504-05 (1963); Anthony S. Enos,
60 |.D 106, 108, (1948), 60 |.D 329, 331 (1949).) In nost cases, the 20-
year period is neasured back fromthe date an application is filed because
filing to obtain title necessarily recognizes that the Lhited Sates has
titletothe land. Aternatively, the period is neasured froma date an
appl i cant acknow edges he learned that the Lhited Sates had title.

This case presents a different situation. Slverado' s applications
were filed in Decenber of 1993. 23/ Qounsel for Slverado explained in a
Decenber 20, 1993, letter which apparently acconpanied its applications
that :

Inthe pending litigation, Slverado's prinary claimis
that the Governnent conveyed fee title in the property through
a 1955 Quitclai mDeed to Manganese, Inc. S lverado, as
successors in interest to Manganese, Inc., holds fee title to
the property.

By filing a CTA application, Slverado has not waived its
right to claimtitle through the 1955 deed and various ot her
deeds. The CTA application is nerely an alternative * * *
net hod of establishing Slverado' s title to the property. The
CTA application is only an alternative pleading * * *,

S |verado has asserted that it cannot be held to have know edge that the
Lhited Sates had title to the land until the decision of the Gourt of
Appeal s was issued on April 14, 1998 (SR at 8) or at |east not before the
US DOstrict Gourt entered its judgnent (Petition at 13; Reply at 69).

Wiet her 1993, 1994, or 1998 is considered the determnative date, the
20-year period reaches back to Hownet as S |verado' s predecessor-in-
interest. As quoted above, the US Dstrict Gourt determned that
Manganese quitclained its unpatented mining clains to the Vérshow Conpany
in 1961, while the Roys acquired their interest in the lands fromHtowmt in
1980. As previously discussed, due to the US Dstrict Gourt's deci sion,
S lverado cannot claimcredit for the period prior to 1961 when Manganese

23/ The applications bear a BLMdate stanp of Dec. 15, 1994, whi ch has
been changed by hand to 1993, crossed out, and initialed. They bear a
second date stanp of Dec. 21, 1994, al so hand corrected to 1993. Based
upon a letter fromcounsel then representing S lverado, it appears that BLM
nay have returned the applications when they were first recei ved.

152 | BLA 332

WAW Ver si on



| BLA 99- 23 through 99-31

held the mning clains. BLMs decisions, however, do not specifically
address the period between 1961 and 1980 when Hownet, as S| verado nust
assert, held an interest inthe lands. Instead, they attribute Minganese' s
status to Howret, stating that "[w hen Manganese, Inc. nerged wth Hownet,
its corporate know edge of the Lhited Sates' superior title to the |and
passed on to Howret." (Decisions at 7.)

The notion that a nerger occurred appears to have been taken from
S lverado' s applications, see note 12 supra, but the fact is not otherw se
supported by the record. As quoted above, the US Dstrict Gourt's
deci sion nenti ons Hownet only as Manganese' s "successor in interest.”
BLMs decisions do not identify any legal authority for attributing
Manganese' s "cor porat e know edge” to Hownet. Nor has S lverado of fered
docunentation of the relationshi p between Manganese and Hownet or evi dence
that the mning clains were identified as property of a nerger or other
transaction. (onsequently, the record before the Board does not provide
any basis for concluding that Hwwet believed that it held any kind of
title or interest inthe lands after 1961 and prior to its 1980 quitclai m
deed to the Roys. Absent such evi dence, whether by conveyance or corporate
docunents, there is no basis to find that Slverado through its
predecessors-in-interest has held the land for 20 years under col or of
title. Nor can any determnation be nade as to Hownet's good faith or that
it exercised peaceful adverse possession of the |ands. These deficiencies
nay be fatal to Slverado' s applications and nust be reviened by BLMon
r enand.

G her | ssues

As noted above, BLMs decisions state that the CTAlimts a patent to
160 acres and indicates that S|verado cannot acquire greater acreage by
its mitiple applications. (Decision at 10-11.) In response, S| verado
points to the portion of the statute which states: "Provided, That where
the area so held is in excess of one hundred and sixty acres the Secretary
nay determne what particul ar subdivisions, not exceedi ng one hundred and
sixty acres, may be patented hereunder * * *." 43 US C ' 1068 (1994).
S |verado understands this provision to nean that "if the area held by the
applicant is nore than 160 acres, the Secretary deci des how many 160 acre
subdi vi sions nmay be patented.” (Reply at 88.)

[6] S lverado mstakes the proviso for a del egation of authority.
ongress has the power to "dispose of and nake all needful rul es and
regul ati ons respecting the territory or other property bel onging to the
Lhited Sates.” US Qonst., At. 1V, ' 3; Lhited Sates v. FHtzgerald, 40
US (15 Pet.) 407, 421 (1841). It has delegated to the Secretary of the
Interior responsibility for "the issuing of patents for all grants of |and
under the authority of the Governnent.” 43 US C ' 2 (1994). As quoted
above, the CTA states that when it has been shown to the Secretary's
satisfaction that a tract of public land has been held,” inter alia, "under
claimor color of title for nore than twenty years,” he shall "issue a
patent for not to exceed one hundred and sixty acres of such land * * *."
43 US C ' 1068 (1994). Athough apparently never directly at issue, the
Departnent has consistently understood that the CTAlimts the Secretary to
issuing a patent for no nore than 160 acres based upon a single "clai mor
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color of title." See Janes R Biersack, 117 IBLA 339, 344 (1991) (quoting
letter fromSecretary to Gongress); Wat hersby Godbold Garter, 97 1 BLA 108,
109 n.1 (1987); Robert H Gooper, 75 IBLA 354, 356 n.1 (1983);
Instructions, 52 L.D 611, 613 (1929) ("does not contenpl ate the
recognition of any claimfor nore than 160 acres"); see also Abert M

Li psconb, 99 IBLA 217, 220-21 (1987) (quoting Senate Report "not nore than
160 acres").

The matter was nost directly addressed in Palo Verde Valley (ol or of
Title dains, 72 L.D 409 (1965), rejecting 19 CIA appl i cations:

Anot her defect in the applications stens fromthe fact
that the lands in question were originally cleared and occupi ed
as afewlarge holdings. The lor of Title Act clearly
contenpl ates patenting of only 160 acres for each origi nal
occupancy. * * * Hve original |arge hol dings were broken down,
in nost cases a few nonths before applications were filed, so
that no individual hol ding now exceeds the 160 acre linmtation
of the Glor of Title Act. S nce the original occupants of the
| arge hol di ngs woul d have been Iimted by statute to 160 acres,
t hese occupants cannot defeat the statutory intent by
subdividing the land to permt each grantee to qualify for a
160 acre tract under the Qlor of Title Act.

Id. at 414. The Departnent's interpretation of the statute is enbodied in
its regulations, which state that "[t]he naxi rumarea for whi ch patent nay
be issued for any claimunder the act is 160 acres.” 43 CF. R
2541.3(c); see ' 2540.0-3(a). The proviso Slverado points to does not
speak to multiple patents but allows the Secretary to determne which | egal
subdi visions w Il be patented when an applicant has sought nore than 160
acres based upon a single claimof color of title. Al nine of Slverado' s
appl i cations are based upon the 1955 quitcla mdeed to Manganese; it can
receive title to a naxinumof 160 acres. Uhless Slverado anends its

appl i cations, the provision Slverado quotes authorizes BLMto sel ect the
| ands to be conveyed, assuming S |verado is otherw se qualifi ed.

Uhtil the 160 acres are identified, either by Slverado or by the
Departnent, two nmatters related to the applications cannot be revi ened.
FHrst, LLV argues that the 1955 quitclai mdeed does not adequately descri be
the land clained to give color of title. (LLV Response at 18.) The
location certificates referred to in the deed and presunably in the
conveyances or |egal docunents subsequent to that deed are not before the
Board; and whether their descriptions are sufficient to give color of title
is a factual question which depends upon the specific lands clained. See
Qitline QI Grp., 95 IBLA 255, 259 (1987); Arley Taylor, 90 | BLA 313, 316-
17 (1986). Likewse, until the specific land at issue has been identified,
the question whether there are val uabl e i nprovenents cannot be revi ewned.
See Decisions at 8.

Therefore, in accordance wth the authority delegated to the Interior
Board of Land Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1,
the August 26, 1998, decisions of the Nevada Sate Gfice, BLM are
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affirnmed as to the 160-acre limtation and in other respects are set aside,
and the cases are renmanded for further review consistent wth this opinion.
Inlight of the renand, Slverado' s petition for hearing is denied and

LLV s request for an opportunity to respond to Slverado's Reply i s denied.

WIlT A lrwn
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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